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EDITORIAL NOTES. 


At the annual meeting of the New Jersey State Bar Association, 
held on the eighteenth of June, the Committee on Ethics and Grievances 
recommended the adoption of the canons that were adopted by the 
American Bar Association at their meeting in August, 1908, and also the 
oath of admission to the Bar recommended by that Association. The 
committee submitted also a draft of a statute relating to contingent fees. 
Upon a resolution being offered for the adoption of the report it was 
evident that a sharp discussion would arise upon the subject of contin- 
gent fees, and that there was difference of opinion as to advisability of 
recommending a change in the attorney’s oath upon admission to the 
Bar. After some discussion it was resolved that the recommendations 
should be considered separately and the question of approving the 
Canons of Ethics was taken up first. With regard to these it was 
asked what good it would do to declare our approval of rules which 
merely express what every honorable lawyer knew to be the principles 
which should govern his professional conduct. To this it was answered 
that the rules were the expression of the best traditions of the Bar, and 
had been carefully formulated by lawyers of high character and large 
experience representative of the Bar of the whole country, and that it 
was good for us and helpful to the younger men to whom the traditions 
were not so familiar that the accepted standard of professional ethics 
should be clearly expressed and expressly affirmed by the Associations 
of the Bar in every state. 

It was therefore resolved without dissent that the Association ap- 
prove the Canons of Ethics adopted by the American Bar Association 
at its meeting held on August 27, 1908, reserving for further consider- 
ation the proposed oath of admission to the Bar. 

Copies of these canons had been sent to every member of the State 
Bar Association, and can no doubt be had on application to the secre- 
tary, William J. Kraft, of Camden. 

There was more difference of opinion as to the advisability of rec- 
onimending the proposed oath of admission, but it was urged that it ex- 
pressed brieflv the salient points of a lawyer’s duty, and it was well that 
they should be brought clearly to his mind at the time when he sol- 
emnly assumed the responsibility of his office, and a resolution was 
adopted approving the recommendation and referring it back to the 
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committee to prepare and urge the passage of a statute changing the 
oath of admission. This form of oath has been adopted in sixteen states, 
A copy of it is given in one of the later pages of this number of the Law 
Journal. 

The matter of contingent fees excited a vigorous discussion. 
ator Osborne, chairman of the committee, said the subject had been 
discussed in the legislature, and that the bill had been laid over in order 
that the subject might be first considered by the Bar Association and 
proper regulation formulated, but there was not time for a full discus- 
sion of all the propositions, and the only resolution that was adopted 
was one providing that a contract for contingent fees might be made in 
writing, and that such contract should at all times be under the super- 
vision of the court, and that the amount fixed upon might be reduced by 
the court if it appeared to be unconscionable for the service rendered. 

The other resolutions proposed provided that if there were no writ- 
ten contract and a dispute should arise as to the proper amount to be 
allowed and paid it should be determined by the court upon notice, and 
the determination when entered on the record should have the force of a 
judgment, and also that if there were a written agreement it might be 
filed in the cause, and that if a settlement were made the suit should not 
be discontinued or satisfied of record without a release from the counsel 


or the payment of the amount due to him. 


Sen- 


* 


The annual address of the retiring president was made by Mr. 
Samuel Kalisch. It was entitled “The Administration of the Law and 
as the Layman Sees Us.” He spoke of the development of the law by 
the decision of the courts out of the law of nature and the common law 
of England, and said that if the common law had been permitted to de- 
velop in a natural manner, and if its principles had been adhered to, un- 
influenced by base and sordid motives, and if it had been always hon- 
estly and impartially interpreted and administered there would liave been 
no need of any statute law to declare and interpret it, and he insisted 
that the bane and stumbling block to the progress of the great common 
law or civil law have been and still are the statutory law; although he 
recognized, of course, that some statutory laws are good and necessary. 
He spoke also of the responsibility of the judiciary for the correct appli- 
cation of legal principles to the facts of cases, and said that especially in 
the administration of the criminal law the courts were too prone to 
substitute their own common sense, founded upon their own experience, 
for the common law founded upon the experience of centuries. He 
mentioned instances of this occurring in his own practice, and said it 
tended to lessen the respect of the laymen for the law if the courts 
failed to apply strict legal principles in hard cases or disregarded well- 
settled rules of law upon the plea that they were technical and that a 
breach of them would work no injustice. He insisted that no more com- 
plete, wise and excellent structure of criminal legal procedure was to be 
found than that furnished by the common law after ages of experience, 
and that although some of them have become obsolete by reason of 
changes in conditions brought about by the progress of the times, and 
some are incompatible with our form of government, the practice of them 
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is so interwoven with our natural rights that no matter under what 
form of government we may be living their observance is necessary to 
our common weal. 

x *k 


Continuing on this subject Mr. Kalisch said: “It is far from my pur- 
pose to advocate the retention of useless and meaningless forms and 
ceremonies in the trial of causes. It is an earnest remonstrance and pro- 
test against over-riding them so long as they occupy a recognized place 
on the law. It is an earnest remonstrance and protest against the break- 
ing down of the great barriers erected by the wisdom of the common law 
against the arbitrary encroachment of power and opposition. It is a 
plea for the observance of the laws as they exist and for their applica- 
tion in the spirit of the common law, without fear or favor. I plead for 
harmony in the law, so that we may know what it is. I plead for a rigid 
adherence to the principles of the law and their strict application, so that 
we may know how to advise those who seek our counsel or aid. Only by 
a strict observance of the law and a strict application of its principles can 
the law become and be reasonably certain. Reasonable certainty of the 
law and a strict application of its principles will tend to lessen litigation. 
It is the fluctuating course of the courts in applying the law, the playing 
fast and loose by them, with legal principles, which have brought about 
the law’s uncertainty and its attendant evil litigation.’ 

Mr. Kalisch spoke of the bad impression created in the mind of the 
layman by conflicting opinion and diversity of decision of able judges 
in the application of legal principles, and criticised severely the manner 
in which newspapers made much of the sensational features of cases in- 
stead of endeavoring to educate the public in the methods of legal pro- 
cedure and the application of legal principles to the facts as they really 
appeared. On this subject Mr. Kalisch said: 

‘A chief cause for false impressions of the law and as to the mode in 
which it is administered upon the public mind, is due to the reports of 
legal proceedings in the newspapers. The desire for sensational matter 
by the public press, to which there may be a few exceptions, is so strong 
and dominating that garbled accounts of legal proceedings are published 
so as to bring out more prominently before the public the sensational 
feature of the c case rather than the legal one. Almost invariably the prin- 
ciples of law involved in the case are ignored, or sacrificed, and made to 
give way for dramatic sensations and thrilling effects. 

“Would it not be wiser to educate the public in the methods of legal 
procedure and the application of legal principles, by giving: it an insight 
into all the facts and all the attending circumstances and thus inspire a 
respect and reverence for law and judicial action than to adopt a course 
which would seem to imply that there exists in the general public’s 
breast a morbid passion for the sensational and gruesome, which must be 
pandered to? 

“If such morbid desires do exist, then it is the plain and bounden 
duty of the educators of the people to strive with all their might and po- 
tency to eradicate and not to feed them. I am unwilling to and cannot 
believe that the directors of the public press realize the mischief pro- 
duced by partial and garbled accounts of legal proceedings. I feel al- 
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most certain that if they did, in justice to the public, if not to themselves, 
they would positively forbid it. The general public owes much to the 
public press, as the people’s champion and mouthpiece, but it can only 
retain its influence and usefulness with the people when it sets the ex- 
ample of fairly and truly executing the trust reposed in it by the people. 
Fair comment upon the conduct of judges and the trial of causes is 
wholesome to society. 

“Acts of oppression, corruption, servility or ignorance, whether 
upon the Bench or among the Bar, should be held up to public scrutiny 
and execration, and that can only be done effectively through the public 
press; and as it is through the public press that the public chiefly sees us, 
the utmost care should be taken that the facts and circumstances in every 
instance should be accurately and fairly stated. Who is there, in the 
legal profession, that has not been diverted, at one time or another, by 
accounts of legal proceedings published in the public press, by the ap- 
parent absurdity of the contentions made by counsel and the ludicrous 
rulings made by the court. 

“The failure by the reporter to state all the facts or to catch the 
point of the debate, or by sometimes failing to disclose what preceded 
the debate, will, in the majority of cases, account for the diversion. But 
the public know nothing about this. The mischief is done. How can the 
public be expected to have a high idea of the administration of law and 
respect and reverence for the law from such examples.” 





The Hon. Richard Wayne Parker was invited to make an address, 
and he spoke on a subject with which he had made himself thor- 
oughly familiar during his long service as a member and more recently 
as Chairman of the Judiciary Committee of the House. His subject was 
the “Practical Working of the Federal Courts.” The efficiency of this 
working, he said, will depend first upon what the courts have to do, or 
their jurisdiction; secondly, the way in which they do it; and thirdly, the 
machinery which they may use for that purpose, including the judges, 
the officers, the districts and the relation of one court to another. He 
spoke of the great increase there had been in the work the United 
States courts have had to do and the diversity and extent of their opera- 
tions, especially because of recent legislation and the extension of Fed- 
eral control over interstate commerce. He said the practice and proce- 
dure of the United States courts in suits at law had much to do with 
enabling them to cope with the burden that rests upon them. Congress 
had wisely left them all the powers of judges at common law and had 
refused to adopt the restrictions which had been put upon the judges in 
some of the states in the course of trial by jury. The practice in equity, 
he said, could not be so highly commended. Cases were heard upon tes- 
timony taken before examiners without power to pass upon questions 
of evidence, and the volume of the testimony was both burdensome and 
expensive to the extent of the denial of justice. He suggested that if the 
judges could not themselves hear the witnesses they should refer the 
cases to advisory members as is done in New Jersey. 

Mr. Parker gave a very interesting account of the origin and history 
of the United States courts with extracts from the debates in the states 
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and in Congress with respect to the powers and constitution of the Cir- 
cuit and District courts, and also an account of the action taken by the 
American Bar Association for relieving the pressure upon the Supreme 
court, and spoke of the minority report in which Mr. Cortlandt Parker 
and Mr. Evarts advocated the New Jersey plan of having the court sit in 
divisions so as to keep all the appeals in a central court instead of creat- 
ing the intermediate circuit courts of appeals. 


On this subject Mr. Parker, concluding his address, said: 


‘Enough has been said to show that improvement is still possible in 
the constitution of our judicial system. It needs facilities which are 
present in almost every well organized state. We must return to some 
plan, giving courts for the trial of small causes like our own district 
courts where the smaller penalties, civil and criminal, may be promptly 
and economically enforced. As to the larger cases I think almost every 
lawyer believes that the best judges who sit in the higher courts should 
likewise try cases below, and that the judges of the Circuit court should 
do more work in the original trial of cases. They are all overworked 
now. They can be relieved in some degree by remitting to the state 
courts cases that should properly be tried there. They can be relieved 
still more if their work as chancellors and judges in equity can be dele- 
gated to advisory masters or vice-chancellors, or even if the evidence 
can be taken by such masters with power to rule upon the evidence and 
prevent the creation of so-called records which are an abuse of judicial 
procedure. It is perhaps essential also that we should reverse the policy 
which has divided states into innumerable districts and divisions and 
return to large districts in which a corps of judges can distribute and do 
the work, whereas an aged or invalid judge now leaves the work in his 
district in arrear. As to appeals it is essential that they shall be promptly 
decided, and that the decisions shall be uniform. We have recognized 
the objection to creating separate courts for separate branches of the 
law, but there is no objection to merging all the circuit courts of appeal 
in one court and assigning from time to time different judges to different 
sections or to different branches of the law, much as is done in the high 
court in England. 

“There are disadvantages, and very grave disadvantages, in any 1n- 
termediate court of appeal. One well considered appeal is far better 
than two. We might safely follow the English example of creating a 
large Supreme court sitting in divisions for different classes of appeals 
and attending in that way to the appellate business of the whole country. 
There is always something practical about the [:nglish systems. We 
found it practical in the first Judiciary act, when we sent our six judges 
by twos into the various circuits to try cases in the first instance, while 
they heard appeals from the whole country in bance at the seat of gov- 
ernment. The successive grades of district courts, circuit courts, circuit 
courts of appeal and Supreme court, have not brought us the same sim- 
plicity of practice, nor have they carried to the people the original trial 
of the case by the best judge that is to be found in the land, a peculiarity 
which is the glory of the English system as distinguished from the suc- 
cession and gradations of courts of appeal which prevails in France. The 
Bar of the country are brooding upon these questions. The Court of 
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Commerce, the Customs court, and the proposed Court of Patent Ap- 
peals, are but the forerunners of some simple yet general revolution in 
our judicial system which will again give us one Supreme court for ap- 
peal in all cases with such inferior courts as Congress may from time to 
time establish. We strive with the problems of growth. 

Figures tell little, but when we go into the Law Library in the Cap- 
itol at Washington we find on the right of the entrance a little room, 
hardly 8x10, which was the clerk’s office of the Supreme court of the 
United States, and in the Library itself we see opposite the window a 
plaster cast with blind Justice holding the scales and the eagle attending 
her as her executive and minister, and we remember that under that 
symbol there sat John Marshall and his associates; we remember that 
their decisions gave life and vigor to the Constitution, and settled its 
powers as a living part of the nation, and we believe that the Federal 
Judiciary, to which men repair for justice in every part of our broad 
land, which has never failed in courage or honesty or independence, will 
yet be brought into a more harmonious whole, in which all the nine 
circuits and eighty odd districts will work together as united courts of 
the United States for the good of a united people.” 





PRINCIPLES AND PRECEDENTS. 


[Address delivered in Newark by Supreme Court Justice Francis J. Swayze before the New Jersey Law 
School graduates on June 15}. 


The young lawyer, about to enter upon the practice of his profes- 


sion, is likely to indulge in dreams of the future. He may hope to be- 
come a great business lawyer, charged with the management of es- 
tates, or the most important business enterprises, the depository of fam- 
ily secrets, like the late Sir George Lewis, the famous English solicitor 
whose patronage made the fortune of Lord Russell of Killowen, or he 
may be fired with the ambition to become a great advocate, such as Er- 
skine was and Choate is, or a great jurist like the late James C. Carter, 
or he may hope that fortune will favor him to attain the more secure 
fame, evanescent though that also is, of a great Judge, like Marshall or 
Story in the national tribunal, or Green and Beasley, Depue and Dixon 
in our own jurisprudence. He may even aspire to the more brilliant 
career, beset with greater dangers and more numerous pitialls, of a 
statesman or diplomatist. Whatever career attracts him, he ought ‘to 
know that the highest eminence cannot be attained unless to knowledge 
and capacity, to diligence and integrity, he adds a lofty conception of the 
responsibilities and duties of his profession. Something more is required 
than the mere observance of the ordinary rules of honesty and the observy- 
ance of the eighth and ninth commandments, or even a careful observ- 
ance of the code of professional ethics which has recently been so well 
formulated by the American Bar Association, and which it is proposed 
to secure by the sanctity of a professional oath. . 
Anyone who has reached middle life can readily recall more than 
one instance where men of first rate ability and of splendid opportunities, 
have failed to attain to the first rank, simply because they preferred, 
apparently of deliberate choice, the more shady ways of the attorneys 
intent only on the success of the present moment, or the tricks of the 
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political lawyer intent more on controlling juries even though the means 
be foul, than on persuading their reason or convincing the court of the 
justice of the cause. It is unnecessary to refer, before a class which has 
made a study of the law, to the elementary rules of ordinary ethics. There 
are more subtle temptations which sometimes beset a young and strug- 
gling lawyer during the weary years of waiting practice, which he too 
often learns from the temporary success of his elders who have not the 
excuse of his temptations—the tampering with witnesses, the suggestion 
of testimony, even though it fall short of subornation of perjury, the pur- 
loining of papers from the public files, or the mutilation of papers be- 
longing to their own clients, which contain evidence adverse to their in- 
terests or even to the public records. No lawyer who resorts to these or 
other sharp practices is likely to attain distinction. The mind becomes 
subdued to what it works in, and he who is always intent on what is 
sharp and clever and serves the purpose of the present moment, soon 
ceases to take an interest in the more important intellectual and legal 
problems which a case presents to one who fearlessly faces the facts 
which make against him, and endeavors to overcome them by his knowl- 
edge of the law or his intellectual skill. It is very easy for a lawyer, at 
the best, to deceive himself unless he is intellectually honest, and the 
search for sharp and clever methods is destructive of intellectual integ- 
rity. I have heard the success of one of the greatest lawyers in the coun- 
try, who has attained the very highest rank in his profession, if indeed he 
is not, as some think, its leader, attributed to the fact that he rejected 
arguments which he himself could answer, and devoted his strength to 
the elaboration and elucidation of those points only which he himself 
believed to be sound. It is no wonder that lawyers have so often been 
in disfavor with the people. That disfavor, in which lawyers have so 
often been, is due to the small arts of trickery and chicanery of second 
rate men; for honor awaits the upright lawver, of whom it may truthfully 
be said that he is a counsellor, a good man and righteous. In no coun- 
try does more honor await such a man than in our own, where, in spite of 
the great increase of wealth and the number and the size of fortunes, it 
may still truthfully be said that the lawyers are among the real leaders 
of public opinion. It is common place to say that they are trusted with 
the fortunes and the liberties and the lives of their clients. It is trite to 
say that they hold positions in the public service far out of proportion to 
their number. That must necessarily be the case in a free government, 
where the only restraint on hasty and ill-considered action is to be found 
in the law, where obedience is rendered to the law and not to men. It 
is especially so in those of our states which, while professing the greatest 
confidence in popular government, have shown so little faith in the abil- 
ity of the people to govern themselves that they have made of their con- 
stitution a code of laws, so that the elective representatives of the people 
may not infringe fundamental rights, which are thereby put, under our 
theory of constitutional law, under the protection of the courts, and 
hence necessarily of lawyers trained to interpret those constitutions in 
the light of history and experience. 
As you all know, the law rests upon our Federal and state constitu- 
tions, the acts of Congress and of the state legislatures, and the prece- 
dents of the courts. The constitutions are the supreme law, and the 
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only question open for lawyers is their proper interpretation and con- 
struction. The acts of Congress and the acts of the legislature, each 
within its own sphere, are the law of the land, provided they are in con- 
formity with the Federal and state constitutions, and if they are, the will 
of Congress and the legislature must prevail. The constitution in our 
state wisely deals only, for the most part, with the form of government; 
the trammels upon legislative authority are designed only to secure 
equal treatment to all classes, rich and poor. Subject to these rules our 
legislature is free to act. The acts of the legislature, important as they 
are, however, deal for the most part with the administration of the gov- 
ernment, state and municipal. 

It is surprising how small a portion of the statute law affects at all 
general legal principles which define the rights of persons and of prop- 
erty. Most of the statute book is concerned with the method of choos- 
ing public officers; with municipal charters; with the assessment, collec- 
tion and administration of the revenues; the issue of municipal bonds and 
the care of the public health. If you take out of the three bulky volumes 
of the General Statutes the acts which deal with questions of this kind, 
and then take out the acts which deal merely with questions of legal 
procedure, little will be left. 

The law which protects us as we walk unarmed along the streets, 
which secures us in the possession of our property, which enables us to 
make contracts with some assurance that they will ultimately be en- 
forced, which makes it possible for us to transmit to our children or kin- 
dred the property we have been able to accumulate, rests, most of it, 
upon the decisions of the courts, that is, upon precedents; and even the 
construction of our constitutions and statutes is governed by rules 
worked out by the wisdom of the past and to be found in the reported 
cases. The mass of these reported cases, and the mass of the statute law, 
has become so great that it is a physical impossibility for anyone to 
attempt to read them, even in the most hasty manner, without any effort 
to master them. Even one who confines his reading to the acts of Con- 
gress and of the state legislature and the reported decisions of the 
U nited States Supreme court and our own state reports, that is to the 
law that is actually binding upon us, has a task that leaves him little time 
for the other work of his profession. Fortunately, such a task is unnec- 
essary to the mastery of the law. If it were necessary, mastery of the 
law would be impossible. Many statutes and many decisions deal with 
special topics with which the ordinary lawyer need not often concern 
himself, but the mastery of the law, or even learning i in the law does not 
require a knowledge of all the statutes and all the decided cases. Most of 
the decisions are mere applications of general principles well understood 
by the thorough lawyer, and the learning of the lawyer is shown, not by 
his intimate knowledge of these decisions, but by his knowledge of the 
fundamental principles which underlie them. It is a very common fault 
for the diligent young lawyer, in preparing a brief, to overload it with 
the citation of cases which he has examined with great labor. In the 
infinite variety of facts presented by different cases, it is comparatively 

rare to find a case exactly on all fours with the case under discussion, and 
even if one is found, the decision, unless it is a decision of our own court 
of last resort, is not controlling. Whether it will be followed or not de- 
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pends upon whether our courts think it in harmony with the fundamen- 
tal principles of the law. It is therefore not helpful, but unwise to over- 
load a brief with the citation of numerous authorities from the fifty or 
more different jurisdictions which are subject to the principles of the 
English common law. No court could possibly get through with its 
work if the judges were to examine in every case, the authorities cited 
with the liberality with which they are occasionally quoted. Such an 
overwhelming citation of authoritiés shows, not learning in the law, but 
research of the encyclopoedia, and properly comes under what Chief 
Justice Beasley so well called “larceny of the digest.” The essential 
thing is rn ascertain not what cases have been decided, which bear some 
analogy, near or remote, to the case in hand, but what are the legal prin- 
ciples which are applicable. The judges seldom disagree about a pure 
question of law. They very frequently disagree about the applicability 
of a recognized principle to the facts of a particular case. A few years 
ago the Supreme Court of the United States decided the great case of 
Haddock v. Haddock, the result of which was to declare that a marriage 
which was valid in Connecticut was void in New York, and that chil- 
dren who, were legitimate in Connecticut were illegitimate in New York. 
The case seems at variance with a decision, only a short time before, of 
the same tribunal, in Atherton v. Atherton, where a divorce granted in 
Kentucky was held good, although one of the parties resided in New 
York and had never been actually served with process. The court did 
not differ in opinion upon the legal principle that the state of the matri- 
monial domicile may properly grant a divorce upon substituted service 
by publication, which divorce would be valid under the Federal consti- 
tution in every other state. What they did differ about was whether the 
facts in the case showed that a matrimonial domicile had been a qured. 

The same tribunal decided that a statute of the state of Utah pre- 
scribing an eight-hour day for miners was a constitutional exercise of the 
police power of the state, and shortly afterward decided that a statute of 
the state of New York, prescribing an eight-hour day for bakers was 
not. No one questioned that the freedom of contract was subject to the 
police power of the state; what was questioned was whether, in the case 
of the bakers, public health was so concerned that the matter came 
within this power, and that question depended not upon the general prin- 
ciples of law about which there was no dispute, but upon the evidence 
and the facts of the particular case. 

The art of the lawyer is not to search the books for a case in point, 
but to know and to apply the general selecighhes to the particular facts, 
using the cases only as authority to demonstrate that the general prin- 
ciple to which he appeals, has been decided by the courts. A trained 
lawyer may never have seen a statute. It is his training which enables 
him to construe it in view of settled legal rules, as no one else can. He 
may not know the result of the last decided case, but he must know the 
principles applicable, and when he has pointed out the principle that ts 
applicable, a clerk can readily search the digest or the encyclopoedia for 
the authorities. They can generally be multiplied many times over. The 
important thing is to select the one which is binding upon the court. 
This is the art of the lawyer and ordinarily can only be acquired by long 
training and experience which gives facility in applying knowledge of the 
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law. The art of the advocate is to state the facts of the case so that the 
applicability of the principle may readily appear. He may not have 
heard of the case until the eve of the trial or argument. It is his skill 
in marshalling the facts and the arguments so that the court or jury may 
see the essential justice of his client's case, that enables him to assist his 
client and to aid the court and jury in reaching their result. Ail of you 
have no doubt heard of great lawyers who were retained on the eve of 
trial, and were able, with very short preparation, to make a sound and 
convincing argument. I have heard it related of Mr. Webster trat in the 
great Goodyear Rubber C ompany case, he argued most admirably as to 
the credibility of a witness. The court, after he had proceeded a while 
in his argument, informed him that he need go no further, that they were 
convineed he was right in that respect, and that he might proceed to the 
other points in the case, and Mr. Webster, then at the height of his fame 
and his intellectual power, was unable to proceed for the reason that he 
had been informed by his associates on that point alone, with the expec- 
tation that there would be time during the recess of the court to inform 
him of the other points. It is said that an English barrister, after he has 
acquired fame and is in full practice, will frequently get up his case in his 
cab, on the way to the court room from the brief furnished him by the 
solicitor. 

i have said that in spite of the physical impossibility that anyone 
shou id be familiar with the decided cases it is still possible to be master 
of the principles of the law; for those principles are few. One of the text 
books on Conime reial Paper is in three volumes, containing about 2,500 
pages, and the article on the same subject in the Cyclopedia of Law & 
Procedure covers nearly 1,000 pages. The law has recently been codified 
and the principles are contained in 33 much smaller pages in our statute 
book. Lenja min on Sales, one of the greatest text books ever pub- 
lished contains in its last English edition over 1,000 pages. The prin- 
ciples of the law of sales have been stated with great skill by Professor 
Williston, and have been enacted by our legislature in an act which oc- 
cupied 30 pages of the statute book. The principles of the French law 
have been stated in some 2,500 short sections, occupying less than 500 
small pages of type, while the principles of the German law have been 
stated in less than 2,400 sections, taking less than 500 small pages of 
type. It is almost safe to say that the cases which actually arise are 
merely illustrations and applications of the general principles thus set 
forth. The difficulty is, of course, to state that general principles in 
accurate form, for the meaning of every word may be open to contest. 
We have recently had occasion in this state, to decide what the legisla- 
ture meant when it said that an accommodation party toa commercial 
paper was one who had signed as maker or endorser without receiving 
value therefor, and the question was whether that meant without re- 
ceiving value for the accommodation, or without receiving value for the 
note itself; the case turned on the meaning of the single word “therefor, 
and the question had to be decided with a view to the collocation of the 
words used, and the state of the law prior to the statute. It cannot be 
insisted too often that what is necessary to the lawyer is familiarity with 
the genera! principle of the law and skill in applying them, but the dan- 
ger that a voung lawyer encounters is that he will appeal to too general 
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and broad a principle, and disregard the necessary limitations. One of 
the most important principles of our law is the freedom of the press, but 
the limitations upon that principle and the extent to which attacks upon 
private character may go, is oftentimes a question of great difficulty. 
The rights of freedom of contract and private property are fundamental 
principles, upon which our social system rests, but both of these rights 
are subject to limitations, growing out of other fundamental principles. 
A man is free to contract for his services for a year, no court would 
sustain a contract to render service for his life, for mere board, lodging 
and clothes; such a contract would amount to slavery and while it would 
not be involuntary if he contract freely, it would be to the public detri- 
ment that he should tie himself up indefinitely. Between these extremes 
there is room for difference of opinion, and we have never settled in any 
authoritative way where the line must be drawn. The matter is still 
open for discussion; and in some instances the English courts have sus- 
tained a contract as against the employer, although it was to last for the 
life of the employee, but not as against the employee in favor of the em- 
ployer, while the French law more properly forbids such contracts, and 
the German law permits the employee to terminate them after five years, 
upon six months’ notice. 

The right of private property is limited by the right of the state to 
take for public uses, by the right to prescribe limitations on its use for 
purposes which would constitute a public nuisance, and even the right of 
personal liberty is limited by considerations of the public health, such as 
the laws of quarantine. We are no longer free to spit where we please. 
One of the questions now much discussed is whether or not the state 
can prevent a man from using his property for sign boards which offend 
the aesthetic sense of his neighbor, and the extent of the limitation im- 
posed in this way upon private property is not yet settled. It may some 
time be settled in the same way that the law as to offensive smells has 
been settled. Most of our rights are subject to limitations, and it is in 
ascertaining the exact limitations that the difficulty arises; the difficulty 
arises because it is impossible to state in words a rule which can be ap- 
plied off-hand to the circumstances of any particular case. “Most dis- 
tinctions in the law,” says Mr. Justice Holmes, “‘are questions of degree, 
and none are worse for it.” The established precedents are therefore 
important because they mark the precise limitations of generaj prin- 
ciples and enable men to have an exact rule for their guidance in each 
particular case, so that they may know their rights as to their property, 
their rights against and their duties to their neighbors. If, as has been 
said, no one in America renders obedience to man, but to justice and 
law, it is essential that every one should know what justice and the law 
requires of him, and while even lawyers and judges may disagree some- 
times, it is true that speaking generally, men know their rights and their 
duties and actually observe and perform them. If it were not so society 
could not exist. Of the millions of transactions, few find their way into 
the court. Precedents themselves, if justice is to be secured, must rest 
upon reason. It often happens that the reason for a rule is not obvious 
to us, for it is the reason sometimes of the past, and not the reason of 
the present. The great judges who established some seventy years ago 
the legal principle that a master was not liable for injuries to his servants 
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which were incidental to the employment, or which arise out of negli- 
gence of a fellow servant, felt that that rule was necessary in order to 
correct the seeming injustice of the old rule of unknown origin, the jus- 
tice of which has at times seemed uncertain, which made the master re- 
sponsible for the faults of his servants, even though he himseif was not 
blameworthy. The time came, however, when the reason which led to 
the adoption of the rule of assumption of risk no longer seemed of any 
force, and the courts to the extent of their power introduced new doc- 
trines to quality what seemed to be its harshness. The necessity of this 
modification became increasingly apparent with the development of cor- 
porations which necessarily could not act of themselves, but must act by 
human agents, and the courts adopted the doctrine that there were cer- 
tain duties which the master was called upon to perform, which were his 
in such a sense that he could not escape liability by delegating their per- 
formance to others. At the present time, even this modification begins 
to seem inadequate, and recourse has been had, and is likely to be had in 
an increasing measure, to legislation, to bring the harshness of the law 
into harmony with our more modern notions of social justice. Justice is 
the end of government. The difficulty is, inany particular case, to deter- 
mine what justice is. To determine it the courts must look backward to 
see what principles have been established by precedent, in order that men 
who have acquired property or made contracts, or entered into the var- 
ious relations of life, dependent upon the law as it has been declared, may 
not be deprived by sudden change of the rights which they have acquired 
by virtue of that law. In cases where precedents are not found to gov- 
ern, the courts must look around them to see what is the actual practice 
of reasonable men, what rule commends itself to thoughtful people, and 
whether or not it is in harmony with the already existing law; and they 
must look forward, in order to provide, as far as human foresight can see, 
for the proper development of the law, the adoption of rules which will 
be for the common advantage, and commend themselves to the public 
sense of justice and will be workable in actual practice before courts and 
juries. In working out legal principles, all these considerations must 
enter in. Abstract justice has never been found or thought to be pos- 
sible. One of the most striking illustrations is to be found in our stat- 
utes of limitations, which do so much for the peace and good order of 
society. It may fairly be argued, on principles of abstract justice, that 
one who has had possession for many vears of property which did not 
belong to him, has committed an aggravated injustice, and such argu- 
ments have sometimes been advanced, but the prevailing sentiment has 
been that a man who sleeps on his rights a certain length of time (ordin- 
arily, in the case of real estate, twenty years) should thereby lose his 
rights, so that the possessor of property might feel some security in his 
title and at liberty to improve his property. The importance of such a 
statute is apparent when you reflect that over a considerable portion of 
this state, all of the titles were originally bad. There are many acres of 
land lying in what was East Jersey, the titles to which came not through 
the East Jersey Proprietors, but through the West Jersey Beard. It 
would be intolerable to permit the East Jersey Proprietors to assert, 
after one or two hundred years, those rights which have been in abey- 
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ance for all that time. Justice, in such a case, is with the possessor and 
not with the owner of the perfect legal title. 

Law after all, however, rests for its ultimate sanction not upon gen- 
eral principles laid down by the courts or the legislature, nor upon the 
precedents, but upon the habits, opinions, customs and convictions of 
men, and upon their sense of the ethical foundation of legal ruies. We 
have in this country protected the great rights of persons and property 
by various constitutional provisions, but these rights are as secure in 
England or France or Germany without the constitutional safeguards, 
and they are secure because they rest upon the sense of justice of man- 
kind. We are accustomed to the rule of private property, because ex- 
perience has taught that, constituted as men are, the best results for all 
will be attained by allowing every man to enjoy and transmit the fruits 
of his own industry; some day, men may become so altruistic that they 
may be trusted to work as hard for others as for themselves, to work for 
the common good without the incentive of acquiring property for them- 
selves. If that day ever comes our sense of justice will of course be dif- 
ferent from what it is to-day, for our habits, our opinions, our customs 
and our convictions will all be changed, and we shall be ready for the 
millenium. 

It is quite impossible to secure justice by the mere enactment of 
laws or by the mere decision of the courts. Even in the greatcr matters 
of government a president or governor may revolutionize the govern- 
ment by the mere refusal to make appointments, or the legislature may 
destroy and thwart the administration of justice, as well as the conduct 
of public affairs, by the mere refusal to make the necessary appropria- 
tions to carry on the courts and the government. They are prevented 
from doing so only by the good sense of the people, which would not to}- 
erate such revolutionary proceedings. And so, in the long run, the law 
must rest upon some basis of customs, habit and conviction. These are 
not new thoughts, but old ones, almost the commonplace of the books, 
but out of old fields comes all the new grain, and we are now working 
out some of the most important questions that have ever been presented 
to courts of justice—the limitations upon the rights of individuals in be- 
half of the public, the limitations upon the rights of the state govern- 
ments in behalf of the national government, the limitation of competi- 
tion, and the question whether or not it may be ptoperly carried to the 
bitter end, as Lord Bowen said, and the question of the regulation of 
the railway and other rates, where competition either is impossible or 
has been throttled. All of these questions in one form or another are 
coming up for solution day by day. If we are to solve them for the 
interests of all, of the future as well as the present, it can only be by < 
consideration of what has been decided in the past and what has been 
human experience. The law is a great tree with its roots buried unseen 
in the past, spreading its leaves in the light of day, and lifting its top 
to ihe very heaven of reason and justice. May it never be torn up by 
the roots, but continue to expand until all, can live peacefully in its 
shadow! 
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EX-GOVERNOB MURPHY’S ADDRESS. 





(Delivered, May, 1910, before the Society of Colonial Wars, at Lakewood, N. J. Following is the main 
portion of the address. } 


The people who started civilization on this Atlantic coast did not 
come here as gold-seekers, but as home-builders. They were not com- 
panies of lawless and freebooting men; they were groups of families— 
women and children sharing in the heroic struggles. Their master 
motive was the love of liberty. They had fought a losing battle against 
political and theological tyranny in the old world, and they came here 
to build up communities in which honest thought and unfettered con- 
science could have a natural development. 

It is, | think, no exaggeration to say that the highest average intelli- 
gence and morality ever shown by the inhabitants of any country on 
earth was manifest in the Colonies of this American wilderness. They 
were not scholars, but they were thinkers. They had not the graces of 
social culture, but they had the principles of social justice and the con- 
viction of personal honor. They were middle-class folk—not from the 
upper nor from the lower strata—good at loving and good at hating 
good at praying and good at fighting; good at arguing and good at ica. 
ing to law and order. Above all, they were good at working and at sav- 
ing up for old age. They held idleness a crime, and poverty a disgrace. 
They were a handful of sifted and thrifty souls—as if God had selected 
them, family by family, and borne them across the ocean to this virgin 
soil, to be the strong, ripe seed for a mighty harvest of civilization. 

3etween their day and ours this new world has undergone a marvel- 
ous transformation. A few hundred thousand of them—ninety mil- 
lions of us! ninety per cent. of them tilling the soil—70 per cent. of us 
living by other means! No wealth and no poverty with them—the great- 
est aggregation of wealth in human history and vast multitudes of de- 
pendents with us! They were clear-blooded British and Dutch—we are 
an agglomeration of all races, the like of which has never before been 
known, and the issue of which is either democracy’s doom, or its Divine 
opportunity! Between the simplicity of childhood and the settled char- 
acter of manhood, in the nation as in the individual, comes the heedless- 
ness of big boyhood. 

This Republic of ours has cut a wide swath as an overgrown gigan- 
tic, hilarious, irresponsible, rampageous boy. We are not clearly out of 
our blundering big boyhood yet. We are seriously facing the manhood 
problems and striving to undo the heedless boy’s mischief. 

The Colonies looked out upon an extent of forest which could sup- 
ply the world with lumber for a thousand years with hardly the planting 
of a single tree. In one century the larger part of it—much the larger 
part of it—is destroyed. They trod the eastern edge of a soil, deep 
enough and rich enough with proper care to supply a population of a 
iillion for all time. In one century so much of that soil has been wasted 
that wise ones begin to lift their voices in alarm. They heard the roar 
of waters tumbling down from mountains to the sea with a machinery 
power of immeasurable value—and beneath their feet were coal and iron 
and lead and copper and zinc and silver and gold in wondrous prodi- 


gality. 
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These bounties of nature if wisely conserved—owned by the gov- 
ernment, leased to individuals at a fair rental—would have paid all gov- 
ernment expenses for all time. During our big reckless boyhood a few 
of the most daring of the boys got nearly all of these national resources 
into their own private hands. Never on earth was there such wild waste 
and such mad squandering of national wealth as the earth witnessed in 
nineteenth century America. 

We are nowengaged in undoing some of this prodigal mischief. What 
there is left of our mines and forests and water power must be preserved. 
New forests must be grown and the soil must be kept from washing 
away, and must be scientifically enriched. The protection of American 
wealth and the salvation of this country for its natural destiny does not 
belong half so much to the War and Navy departments as to the Agri- 
cultural Department. That department pays back, not sixty-fold nor a 
hundredfold, but a thousandfold, for every dollar that is put into it. 

In the same reckless fashion the nineteenth century allowed vast 
combinations of capital to organize into great corporations with too 
great powers. But reasonable government regulation is coming in. It 
seemed to néarly all business men when public service regulation was 
first broached that it might become a tyranny over the conduct of private 
affairs, and the matter went far enough on that line to give them just 
ground for complaint, but the sober second thought is coming. The ad- 
vocates and the objectors are getting together and the common sense 
and the common honesty of the nation are moving on toward a just solu- 
tion of the case under the wise leadership of President Taft. 

Now, let us go back to the political principles of the Colonists. I 
told you I believed in evolution. The working principle of evolution is 
the survival of the fittest. The unfit and the half fit and the tolerably fit 
must drop out—only the completely fit survive. The different Colonies 
brought different political principles with them. Some had ready-made 
governments quite of the monarchial order; some had charters which 
never could have given more than half a chance to democratic principles; 
some had written instructions which were lingering fetters. One Colony, 
the Mayflower Colony, came in absolute freedom; as they themselves ex- 
pressed it, they were “beyond all jurisdiction and in a state of nature.” 

They had a form of government for themselves. They got together 
on the deck of their little boat and formed their,government. It was a 
very simple affair. They provided for the rule of the majority and for 
the rights of the minority. They pledged the force of all to the protec- 
tion of the life and property and liberty of each, and bound each in obedi- 
ence and loyalty to the common welfare. It was primitive, fundamental, 
axiomatic democracy; as if they had never heard of kings or nobility or 
privileged classes or serfdom. That was the fittest and that survived. 

The principles of that Mayflower government slowly but surely dis- 
placed the antagonistic principles of the Colonial governments, and were 
finally proclaimed in the Declaration of Independence, and were at last 
written into our national Constitution. Really it was not Sam Adams 
and Thomas Jefferson and Benjamin Franklin and the rest who wrote 
the Declaration; and it was not Madison and Hamilton and Washington 
and the rest who wrote the Constitution—it was Elder Brewster and his 
Pilgrim friends on the deck of the Mayflower. That Mayflower govern- 
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ment for one hundred neighbors,all of the same race and the same creed 
and the same social class and the same financial condition, serves admir- 
ably for a nation of one hundred millions of all races and creeds, of all 
social sorts and all financial conditions. It will serve just as well for a 
nation of three hundred or five hundred millions if we sacredly preserve 
its principles. 

The Colonial spirit in the home, in the town meeting, in the law- 
making bodies, fought out in their wars, argued in their courts, preached 
from their pulpits, was, first of all, the spirit of liberty, and that spirit of 
liberty must live and grow until it has no great enemy left, if this Repub- 
lic fulfills its mission. 

The great enemies to their liberty were a combination of royalty 
and nobility and established church. The great enemies to our liberty 
are a combination of dishonest business aid corrupt politics and venal 
legislation. They fought their combination to a finish—and so must we. 

Side by side with liberty, the Colonial spirit was the spirit of equal- 
ity—ceaseless urging of equal rights before the law, with special privil- 
iges for none, and with no class legislation. 

It requires no prophet to foresee that the greatest problem we have 
to face is the class problem, risen greatly into prominence in recent 
years. With great churches of antagonistic creeds and with a vast creed- 
less and creed-opposing population; with our industrial life divided so 
distinctly into employers and employees; with our business interests in 
such clearcut bounds of agriculture and transportation and manufacture 
and merchandising, we should be something more or something less than 
human if we were not tempted to strive for class legislation and special 
privilege. But the temptation, however strong, and the effort of what- 
ever class, must be overcome. 

There is no such thing as a Republic where any law does not apply 
equally to all. 

Altogether, as vital as Liberty and Equality was the factor of 
Unity in the colonial spirit. Each colony was a unit in the high sense 
that each church and each home was a unit. There was a family pride in 
the colonial life and a sacred devotion to it. Every citizen felt himself 
responsible for its honor and it was that clan-like love and pride which 
made it so hard for them to blend into the larger National Union. Only 
the fierce baptism of blood in the Revolution could make them feel the 
wider brotherhood. 

The National fraternity—the American spirit—it is ours to cultivate 
yet—more and more. Business relationships and the public schools and 
the great reform movements (I am not speaking of imitation reform) 
are the chief agencies in making us forget the East and the West and 
the North and the South, and these, if churches and politicians and news- 
papers can be converted, will yet make us one people with one country— 
all of us proud to be Americans and devoted to our American Republic. 

Last and best of all the colonial spirit was the Spirit of Morality. 
A clean family life was characteristic of the Colonists. And honesty in 
business was characteristic of them. They wanted the last penny that 
was coming to them, but they were willing to earn the last penny. 

No nation can endure without the broad principles of righteousness 
—least of alla republic. Where the people rule it is vital that the people 
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want to do right. If the officials in a republic are permanently dishonest 
it can only be so because they represent the voters. When the majority 
want clean politics they can have it, and they will have it. When social 
life and literature—the literature that the masses read—are moral, there 
will be good laws. Liberty, Equality, Unity and Morality—these consti- 
tuted the four-square soul of the Colonial time, and these, like John 
Brown’s soul, are marching on. 

We are even now in the brilliant morning of the world’s great day, 
and before its sun shall have reached its meridian American influence will 
dominate the world. 

Men of the Colonial wars, I speak to you of your fathers—I speak to 
you of your inheritance—I speak to you of your opportunity! Love 
your country and love its flag! Think of it in the morning when you 
arise and in the evening when you lie down. Then indeed shall it show 
the way to those in need of light. Then indeed shall vou say of it: 


I love thee, I love but thee 

With a love that shall not die, 

Till the sun grows cold, 

And the stars are old, 

And the leaves of the Judgment Kook unfold! 





That only one conviction can be secured for giving several per- 
formances in the theater on Sunday, under a statute providing that 
any proprietor of any place of amusement who shall permit it to be 
open on that day shall be fined, is held in \luckenfuss v. State (Tex. 
Crim. App.) 116 S. W. 51, 20 L. R. A. (N. S.) 783. 





At any time before a bid at an auction is accepted, the bidder is 
held, in Anderson v. Wisconsin C. R. Co. (Minn.) 120 N. W. 39, 20 
L. R. A. (N. S.), 1133, to have the right to withdraw his offer to 
purchase, or the owner his offer to sell. 





The right to an injunction to restrain the enforcement of a judg- 
ment secured by perjury where the judgment debtor used diligence, 
but failed to discover the perjury in time to be available at the trial, 
or to secure the relief provided by statute in such cases, is sustained 
in Boring v. Ott (Wis.) 119 N. W. 865, 19 L.R.A.(N.S.) 1080, 





* 


That a material portion of an indictment consisting of a single 
count cannot be quashed, leaving the remainder of the allegation to 
stand intact, since accused has a right to be tried on the indictment as 
presented, is declared in Duty v. State, 54 Tex. Crim. Rep. 613, 114 
S. W. 817, 22 L. R. A. (N. S.) 469. 





The secretary of a corporation is held, in Roberts v. E. H. Stanton 
Co., 49 Wash. 23, 94 Pac. 647, 21 L. R. A. (N. S.) 303, to have no right 
to recover from it compensation for the unexpired time of his employ- 
ment, which he leaves because of the wrongful act of its manager in 
forcing him to do so, which the directors did not authorize or ratify. 
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CORBETT BROS. CO. v. REINHARDT-MEDING CO. 





(N. J. Chancery Court, May 5. 1910). 
Trade Marks—Labels— Unfair Competition—Color Numbers as a Trade-Mark. 


Labels on silk ribbons of differ- 
ent manufacture bore monograms 
of a general similarity, and a pecu- 
liar resemblance in the letter C in 
both monograms. ‘There was no 
evidence of actual deception of job- 
bers to whom the sales were made. 
Held, that although there was diffi- 
culty in distinguishing the labels 
without close inspection, this was 
the necessary result of using a 
small monogram, and in the whole 
evidence, a case of violation of a 
trade-mark or unfair competition 
had not been made out. 

A manufacturer of silk ribbons 
used serial numbers to indicate 
the colors and shades of the rib- 


bons he sold, placing the proper 
number upon every package of rib- 
bon sold and using in the sale of 
the ribbons sample cards on 
which each shade of color was 
designated by its proper num- 
ber. Held, that the arbitrary 
numbers thus adopted were in- 
tended to indicate and did indi- 
cate the origin of the goods, and 
are entitled to protection as trade- 
marks. A partner having sold out 
his interest in the business and con- 
tinued to use the color numbers, a 
decree was ordered to be made 
against him for an injunction and 
accounting of profits and damages. 





Heard on bill, answer, replication and proofs. 

Mr. Edward Q. Keasbey for complainant. 

Mr. William B. Gourley for defendant. 
CONCLUSIONS. 


EMERY, V. C.: The bill in this case is filed by the complainant, a 
company engaged in the manufacture and sale of silk ribbons, against 
the defendant, a company engaged in a similar business, to restrain the 
alleged infringement of complainant’s trade-marks, and also to restrain 
alleged unfair competition. 

Complainant company is the successor and assignee of a partner- 
ship formerly composed of four persons, one of whom was C. A. Rein- 
hardt, one of the officers and organizers of the defendant company, and 
complainant's claim to relief is based partly on the fact that Reinhardt’s 
assigment of his interest in the property and everything pertaining to the 
business of the firm included the trade-marks in question. Both com- 
panies manufacture a high grade of silk ribbons and sell only to jobbers 
or retailers, and the general style of putting up the ribbons jor sale in 
the market, and designating the manufacturer, and also the kind, qual- 
ity and color of the ribbons, is one adopted by all manufacturers, and is 
substantially as follows: 

The ribbons are rolled or wound upon cylindrical blocks about two 
inches in diameter, of the various widths or thickness required, and when 
so wound are called “bolts.” Both sides of the circular block on which 


the ribbons are wound are covered with paper, and upon these are shown 
within a large circle the marks or signs indicating the manufacturer, the 
general style or character of ribbon, the pattern of the ribbon, the width 
and also the color. The style of ribbon is usually indicated by descrip- 
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tive words, such as “belting,” “satin taffeta,” etc., and the pattern or 
weave of ribbon, by the word “Pon,” meaning pattern, followed by a 
number—each manufacturer having his own numbers for his patterns. 
The manufacturer of the goods is directly indicated by a trade-mark 
proper in the centre of the label, on the same side with the above marks. 
In the case of both parties to this suit it is a small monogram in the 
centre of the label, and in each case composed substantially of three 
principal letters superimposed—in complainant’s monogram the letters 
C. 13. C.; in the defendant’s, R. M. C. In both of the monograms the 
letter “C” has a striking elongated shape; the letter “B” of one and “R” 
of the other occupy similar positions with reference to the elongated 
“C.” The letter “M” worked into the centre of defendant’s monogram 
is unlike anything in complainant’s monogram and is sufficient to dis- 
tinguish it, on a careful inspection, if such test is important in the case. 
The question of similarity is one to be decided in this case mainly by in- 
spection, for both parties sell to jobbers or retailers, and not to the 
public, and there is no evidence that the jobbers or retailers have been, 
or are likely to be, deceived into purchasing defendant’s goods for com- 
plainant’s by any similarity in the monograms. There is undoubtedly a 
general similarity in the monograms, and some difficulty, perhaps, for 
the average person in deciding, without a rather careful inspection, which 
of the two monograms is on the label, but this is the result, I think, of 
the adoption by both parties of the small monogram of three letters, a 
form which either party was at liberty to adopt. It is a form of trade- 
mark which, I think, was necessarily liable to a certain degree of imita- 
tion in general effect, if the general form or idea of the monograms was 
adopted, and its protection as a trade-mark therefore must, in a case of 
this kind, to some extent depend upon the liability of a purchaser to be 
deceived on close inspection. In reference to the use of the monogram, 
| conclude upon the whole evidence that a case of violating trade-marks 
or of unfair competition has not been made out. In reference to an- 
other part of the label, however, the complainant has, in my judgment, 
made out a case for relief. This relates to the use by the defendant on 
its labels of the same color numbers adopted by complainant to indicate 
the colors of the ribbons. These numbers are on the reverse side of the 
label, on which are also the numbers indicating the widths of the ribbon. 
The numbers designating the width are descriptive and are common 
property in the trade, but each manufacturer has usually his own set 
or series of numbers to indicate the precise color ef the ribbons. These 
numbers are arbitrarily selected by each manufacturer, and they usually 
adopt a series of successive numbers for the different shades of a color; 
e. g., in complainant’s case, Nos. 1, 2 and 3, successive shades of white; 
10 to 13, shades of pink; 15, ete., shades of blue; 45, etc., shades of 
indigo. 

It appears by the evidence on both sides that in the manufacture 
and sale of ribbons, the continuance and reproduction of uniform shades 
is very important and is secured by the use of great skill and care. The 
standard of color for the ribbon (designated by the arbitrary number) is 
obtained by preserving a skein of the silk dyed to the color, which skein 
is carefully wrapped in paper, protected from the light, and is marked 
by the arbitrary number. The subsequent dveings, when the sale color 
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is ordered or desired, are carefully compared in the skein with the stand- 
ard color skein and by one or more experts in colors, and approved or 
re-dyed as the case may be. Many of the colors to which these arbi- 
trary numbers are fixed are standard colors, such as pinks, blues, greens 
and so forth, and the successive numbers usually indicate different 
shades. These color'numbers adopted by each manufacturer are made 
known to the retailers and jobbers by what are called color cards, giving 
samples of the different colors, with the color numbers on them. In 
ordering ribbons from the manufacturer, the color desired is usually, if 
not always, indicated on the order itself by the manufacturer’s color 
number. These arbitrary color numbers adopted for this purpose and 
so used on the labels of each manufacturer put on the bolts of ribbons, 
are intended to indicate, and do indicate, I think, the origin of the goods 
sold and the manufacturer, and come strictly within the protection of 
trade-mark rights. Numbers arbitrarily selected when used for this pur- 
pose are valid trade-marks. American Leather Co. v. Anthony, 5 Atl. 
Rep. 626 (R. I. 1886); Shaw Stocking Co. v. Mack, 21 Blatchford 1 
(Coxe D. J. 1883). In Ransome v. Graham, 51 L. J. Ch. (N. S.) 897, a 
series of combination of letters applied to indicate the origin of goods, 
was protected as a trade-mark, although they also indicated quality or 
patterns. 

In Humphreys Specific Co. v. Wentz, 14 Fed. Rep. 250 (Nixon, C. 
J.), a series of numbers used in connection with the name “Humphreys 
Specifics,” each number designating a particular kind of medicine, was 
protected as a trade-mark. The use of such portion of a defendant’s 
label or mark on its goods as is part of a complainant’s trade-mark may 
be enjoined. Eureka Fire Hose Co. vy. Eureka Rubber Mfg. Co., 3 Robb. 
159; affirmed on appeal, 71 Atl. 1134. 

The color numbers now used by complainant, as to which it ap- 
plies for protection, were originally adopted by a partnership, Corbett, 
Reinhardt & Company, composed of the Corbett Brothers, Edgar M. 
and Robert S., Frank A. Reinhardt and one Horandt, and were arbi- 
trarily selected, and for the purpose of having color numbers distinct 
from those of other manufacturers. On March 2, 1907, Reinhardt, by 
bill of sale and for the sum of $40,000, conveyed to the two Corbett 
brothers all his right, title and interest as partner or otherwise, in the 
goods and chattels, right, effects and property of any kind belonging to 
the firm, and on March 9, 1907, the three remaining partners, by bill of 
sale, conveyed to the complainant company the partnership property, in- 
cluding, among other things, ‘all contracts, obligations and everything 
in any way pertaining to the business of the partnership.” 

The transfers were effective to convey to the complainant the trade- 
marks of the partnership, and if the color numbers are part of the trade- 
marks, the use of them by the defendant company is an infringement 
of the complainant’s property rights derived under the two bills of sale. 

The former partner, Reinhardt, subsequent to these transfers, or- 
ganized the defendant company and used in the business of the new 
company and for the same purpose, the color numbers originally adopted 
by the firm Corbett, Reinhardt & Co., so far as the defendant company 
took up the manufacture of ribbons of the same color, and the evidence 
shows that the adoption of the same series of color numbers was delib- 
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erate and intentional and made under the belief or claim that complain- 
ant had no right to the exclusive use of the color numbers to indicate 
its goods, and that the use of the color numbers did not constitute any 
trade-mark or property right. 

In my judgment, the color numbers being used to indicate the origin 
of the goods, are entitled to the protection of trade-marks, and I dispose 
of the case on this ground, without considering the further question as 
to whether the use of the color numbers, either alone or in connection 
with the monogram on the label, was not under the evidence, unfair 
competition against which complainant is entitled to relief. I conclude 
that complainant is entitled to an injunction restraining the use of the 
series of color numbers adopted by complainant to mark the same or 
similar colors of ribbons manufactured by defendant. The colors indi- 
cating “white,” Nos. 1, etc., are, however, not to be included, as it ap- 
pears that many manufacturers use this same series. 

On settlement of decree application may be made to specify the 
color numbers as to which the injunction is to go. The complainant 
asks for a decree of account, and application therefor may also be made 
at the settlement of the decree. 





A provision in a policy insuring against loss of time from sickness, 
requiring notice of the sickness to be given to the insurer within ten 
days of its beginning, is held, in Craig v. United States H. & A. Inc. Co. 
80 S. C. 151, 61 S. E. 423,18 L. R. A. (N. S.) 106, to be reasonable. 





The right of the court to surcharge an executor’s account for over- 
payment of counsel fees without an exception by some interested person 
before it, is denied in Re Stitzel, 221 Pa. 227, 70 Atl. 749, 18 L. R. A. 
(N.S.) 284. 





An automobile is held, in Danforth v. Fisher, 75 N. Hf. 111, 71 
Atl. 535, 21 L. R. A. (N. S.) 93, not to be inherently dangerous so that 
its mere use will render the owner liable for accidents caused by the 
one handling it, although at the time he is not acting for the owner. 





The fact that the conducting of a saloon so as to constitute a pri- 
vate nuisance is also a breach of the criminal law is held, in Detroit 
Realty Co. v. Oppenheim (Mich.) 120 N. W. 804, 21 L. R. A. (N.S.) 
585, not to destroy the jurisdiction of equity to abate the nuisance. 





The damages ior revocation of a contract to permit an advertise- 
ment to run in a periodical jor a year is held, in Ware Bros. Co. v. 
Cortland Cart & Carriage Co. 192 N.Y, 459, 127 Am. St. Rep. 914, 85 
N. E. 666, 22 L. R. A. (N.S.) 272, to be prima facie the contract price 
for the service. 





Sufficient prima facie evidence of negligence on the part of an 
electric company is held in Water v. Baltimore Electric Co. 109 Md. 
513, 71 Atl. 953, 22 L. R. A. (N. S.) 1173, to be shown by the un- 
explained fact that a person on the suriace of the highway was in- 
jured by contact with a hanging or fallen charged wire. 
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MISCELLANY. 


MEETING OF STATE BAR 
ASSOCIATION. 


The twelfth annual meeting of 
the State Bar Association was held 
at Atlantic City on Friday and Sat- 
urday, June 17 and 18. 

The discussion over the report of 
the Committee on Ethics, and the 
addresses by Mr. Kalisch and Mr. 
Parker, are referred to at the be- 
ginning of this number of The 
Journal. 

The following is the form of oath 
for admission to the Bar, which was 
agreed to at the meeting: 


“IT do solemnly swear: 

“T will support the Constitution 
of the United States and the Con- 
stitution of the state. 

“TI will maintain the respect due 
to courts of justice and judicial of- 
ficers, 

“T will not counsel or maintain 
any suit or proceeding which shall 
appear to me to be unjust, nor any 
defense except such as I believe to 
be honestly debatable under the 
law of the land. 

“T will employ for the purpose of 
maintaining the causes confided to 
me such means only as are consist- 
ent with truth and honor, and will 
never seek to mislead the judge or 
jury by any artifice or false state- 
ment of fact or law. 

“T will maintain the confidence 
and preserve inviolate the secrets 
of my client, and will accept no 
compensation in connection with 
his business except from him or 
with his knowledge and approval. 

“T will abstain from all offensive 
personality and advance no fact 
prejudicial to the honor or reputa- 
tion of a party or witness, unless 
required by the justice of the cause 
with which I am charged. 

“I will not reject for any con- 





sideration personal to myself the 
cause of the defenseless or op- 
pressed, nor delay any man’s 
cause for lucre or malice. So help 
me God.” 


Some of the important details of 
the new code of ethics comprised 
the following: 

A lawyer should not communi- 
cate or argue privately with a 
judge as to the merits of a pending 
cause. 

A lawyer who is appointed as 
counsel for an indigent prisoner 
should not ask to be excused for 
trivial reasons, 

A lawyer undertaking the de- 
fense of a prisoner accused of a 
crime should not allow his personal 
opinion as to the guilt of the ac- 
cused to prevent his using every ef- 
fort to give his client his best ser- 
vices. 

A public prosecutor is not to 
convict, but to see that justice is 
done. 

A lawyer should not represent 
conflicting interests on two sides 
ol a case. 

In fixing his fees the lawyer 
should never forget that the pro- 
fession is a branch of the adminis- 
tration of justice and not a mere 
money-getting trade. 

A lawyer should not allow 
chance of judicial disfavor or public 
unpopularity to weigh against giv- 
ing his full devotion to his client. 

Counsel should use his efforts to 
prevent any impropriety on the 
part of his client. 

A lawyer should always treat 
witnesses, even on the side oppos- 
ed to him, with fairness and con- 
sideration. 


At the concluding session of the 
meeting an address was delivered 
by the retiring president, Mr. 5am- 
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uel Kalisch, of Newark, who spoke 
before the formal induction of ‘his 
successor, Mr. lLloward Carrow, of 
Camden. His subject was “The 
Administration of the Law and as 
the Layman Sees Us.” Extracts 
from this address, as well as from 
the address by Representative R. 
Wayne Parker on “The Efficiency 
of the Federal Courts,” appear on 
previous pages of this issue. 

The following officers were elect- 
ed for the ensuing year:  Presi- 
dent, Howard Carrow, Camden; 
First Vice-President, William H. 
Johnson, Hackensack; Second 
Vice-President, William I. Lewis, 
Paterson; Third Vice-President, 
Halsey M. Barrett, Newark; 
irectors, Walter HH. Bacon, 
Bridgeton; Norman Grey, Cam- 
den: Peter Vredenburgh, I ree- 
hold: Erwin I:. Marshall, Tren- 
ton; Edward S. Atwater, Eliza- 
beth; John B. Vreeland, Morris- 
town; Thomas A. Davis, Orange; 
William Brinkerhoff, Jersey City, 
and Eugene Emley, Paterson; Sec- 
retary, William J. Kraft, Camden; 
Treasurer, Lewis Starr, Camden. 


At the banquet, held at the Ho- 
tel Chelsea, Atlantic City, on the 
17th, the guests present were: Su- 
preme Court Justices James J. Ber- 
gen, Charles G. Garrison and Wil- 


hard P, 
lor Edmund B. Leaming and Con- 
gressman Kk. Wayne Parker. 

Retiring President Samuel Kai- 
isch acted as toastmaster, and ad- 
dresses were made by Justice Gar- 
rison, former Justice Gilbert Col- 
lins, Frank Bergen, former Judge 
John W. Westcott and Craig A. 
Marsh. 





N. J. LAW SCHOOL COMMENCE- 
MENT. 


Commencement exercises of the 
New Jersey Law School were held 


Voorhees; Vice-Chancel-: 
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in Wallace Hall, Newark, on Wed- 
nesday evening, June 15. Twenty- 
nine members of the first class to 
have concluded the full course of 
two years in that institution re- 
ceived the degree of bachelor of 
law. Two young women were’ 
among the number of those who 
received diplomas. 

To Henry Louis Grosken, of the 
senior class, was given the New 
Jersey Digest in seven volumes for 
attaining the highest degree of 
scholarship in all ‘his subjects. Mat- 
thew I. Judge, of Newark, and 
John J. Walsh, of Jersey City, 
members of the junior day class, 
and Walter P. Blakeman, of New- 
ark, and Otto Froebel, of Eliza- 
beth, of the junior evening class, 
were awarded scholarships in the 
school for proficiency in their stud- 
ies. The awards were made by D. 
lrederick burnett, of the faculty. 

Mr. Justice Swayze, of the Su- 
preme court, addressed the grad- 
uates, taking for his subject **Prin- 
ciples and Precedents,” and the full 
address appears elsewhere in this 
issue of the Law Journal. 

The salutatorian of the class was 
James A. Butler, president of the 
senior class, who opened the exer- 
cises, while Professor Frank L. 
Sage brought them to a close in 
conferring the diplomas. The pres- 
entation to tte school of a clock 
was made by John A. Matthews, on 
behalf of the graduating class, its 
acceptance being acknowledged by 
Charles MM. Mason, dean of the 
school. 

The degree of master of laws 
was conferred upon Oliver Bunce 
Ferris and that of bachelor of laws 
upon the following members of the 
graduating class: Dominick M. 
Acocella, Daniel W. Applegate, E. 
Morgan Larradale, Clarence Wan- 
der Blatt, Robert G. Brown, James 
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A. Butler, Thomas H. Cashill, John 
A. Cullen, Louis L. Davidson, John 
F. Faughnan, Louis Freund, Geo. 
Furst, Lula Kingsland Garrabrant, 
Henry Louis Grosken, Theodore 
G. Hindenlang, Walter J. Larra- 
bee, Louis Levy, William J. Mc- 
Fadden, John J. McGovern, Wil- 
liam C. McTague, John A. Mat- 
thews, Allan W. Moore, William 
P. Murphy, John F. Murray, F. 
DeForest Ross, Peter Steinsitz, 
Carl Weitz, Laura Mayo Wilson 
and Homer C. Zink. 





CONTESTING WILL HE VREW. 


An unusual state of affairs was 
brought to light in the Orphans’ 
court on June 17 when it developed 
that a caveat had been filed against 
the will of the late Leopold Rengie, 
of North Paterson, by the attorney 
who had drawn the will, Leonard 
Van Lenten. 

This places Mr. Van Lenten in 
the position of contesting a will 
which he drew up himself. The at- 
torneys for the estate, Henry Ma- 
relli and Harris J. Westerhoff, 
wanted to know on what grounds 
the will was to be contested, but 


Mr. Van Lenten asked that the 
hearing be adjourned for two 
weeks and he will then make 


known his cause for filing a caveat. 
The counsel for the estate declared 
that they should not be taken un- 


aware by any peculiar condition at 
that time and be surprised. Mr. 
Van Lenten replied that they 


would not. 

Mr. Rengie died May 19, 1919. 
He was a wealthy farmer and own- 
ed an estate worth $60,000. 





WEAK SPOT IN HIS DEFENSE. 


A religious worker was visiting 
a Southern penitentiary, when one 
prisoner in some way took his 
fancy. This prisoner was a negro, 
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who evinced a religious fervor as 
deep as it was gratifying to the 
caller. 

“Of what were you accused ” 
the prisoner was asked. 

“Dey say I took a watch,” an- 
swered the negro. “I made a good 
fight. I had a dandy lawyer, and 
he done prove an alibi wif ten wit- 
nesses. Den my lawyer he shore 
made a strong speech to de jury. 
But it wa’n’t no use, sah; I get ten 
years.” 

“T don’t see why you were not 
acquitted,” said the religious wor- 
ker, 

“Well, sah,” explained the pris- 
oner, “dere was shore one weak 
spot ‘bout my defense—dey found 
de watch in my pocket.”—Tit-Bits. 





MARRIAGE BY MINISTER NOT 
ORDAINED. 


According to an interpretation 
of the marriage license law by the 
Attorney General made in response 
to a request from Registrar of 
Vital Statistics Charles S. Gall, of 
Paterson, a clergyman in order to 
have the right to perform a cere- 
mony must be both “stated” and 
“ordained.” 

The ruling follows an inquiry 
made by Rev. W. C. Snodgrass, 
pastor of the Market Street Meth- 
odist Episcopal Church. Mr. Snod- 
grass said that he would be absent 
from the city several weeks this 
summer and that during that time 
an assistant would perform his du- 
ties. This minister, the clergyman 
said, has not. been ordained, but is 
called a “stated” minister, and Mr. 
Snodgrass wished to know whether 
his substitute would have the right 
to perform marriages. 

The Attorney General’s opinion 
reads in part: 

“The language as used in the 
statute is conjunctive and its ordin- 
ary meaning is that he must be 
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both “stated” and “ordained.” To 
change the conjunctive to the dis- 
junctive is an interpretation broad- 
ening the law and one which this 
department cannot take without 
some other reason than that of 
convenience or expediency. It may 
well be that it would render the 
periormance of the marriage cere- 
mony more readily obtained if the 
word ‘and’ were read to mean ‘or,’ 
but this does not appeal to me as a 
sufficient reason for an interpreta- 
tion by this department changing 
the plain reading of the statute.” 


LAWYER SUSPENDED) 


Suspension from the practice of 
law for a period of a year is the 
punishment meted out by the Su- 
preme court to former Assembly- 
man Herman A. Berg, of Hudson 
county, who was charged with re- 


taining $500 belonging to a client. 
The facts in the case were not dis- 
puted, and before disbarment pro- 
ceedings instituted by direction of 
the court had been heard complete 


restitution had been made. 

Ina memorandum ordering the 
nsion of Berg, the court said 
that all of the facts had been given 
the consideration to which they 
were entitled. The case was argued 
at the February term before Justice 
Garrison, Justice Swayze and Jus- 
tice Parker. The period of sus- 
pension is to date from February 
15, 1910, the opening day of the 
term, until February 10, 1911. The 
proceedings against Mr. Berg were 
conducted for the court by Frank 
P. McDermott. Mr. Berg was de- 
fended by William D. Edwards. 


HARVARD LAW SCHOOL ASSOCIA- 
TION. 


Susp. 


Justice Sway ze, of New Jersey, 
presided at the quinquennial 
meeting of the Harvard Law 


217 


School Association held in Cam- 
bridge on June 28th. He is a 
graduate of the Law School, as 
well as of the college, and was 
elected last year a member of the 
Board of Overseers. 

Resolutions upon the life and 
work of Prof. James Barr Ames 
were adopted at the meeting and 
a committee was appointed with 
power to act with regard to a 
substantial memorial of a practi- 
cal character. The address at the 
meeting in Sanders Theatre was 
delivered by the Attorney Gen- 
eral, Mr. Wickersham. He spoke 
of the method of treating the 
study of the law which had its be- 
ginning in Harvard, and said that 
men trained in this method of 
seeking out the principles in ac- 
tual cases were better equipped 
for dealing with the political and 
social questions which now con- 
front us, than men who have 
learned the law in propositions 
laid down in treatises in text 
books. “It is only,” he said, “by 
the labors, the thought and the 
criticism of men who have found 
the living law as it has been 
actually developed, by the real 
transactions of men that our gov- 
ernment may be directed and 
governed on safe and progressive 
lines and our jurisprudence de- 
veloped along paths of natur. al, 
sound and wholes some growth. 

Justize Sway ze was toast mas- 
ter at the dinner in the Harvard 
Union. He made a good speech 
and presided with dignity and 
cordial good humor. The Atior- 
ney General, being called upon 
again to speak, took the subject 
on which Judge Collins spoke 
earnestly at Atlantic City under 
the title, “Lawyer and Patriot.” 
The point was that it should 
not be said that lawyers who 
were zealous in the — service 
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oi corporations or their clients 
having special interests would 
not in public life and espe- 
cially in public office give 
their best services to the people 
and be wholly loyal to the inter- 
ests of the people they served. 
Mr. Wickersham sounded a note 
of warning also against the sug- 
gestions now so insistently made 
to substitute democracy for repre- 
sentative government and to ask 
the people collectively to decide 
questions that can only be proper- 
ly considered after debate in a de- 
liberative body. 

There were many good speeches 
made at the dinner and just be- 
fore the end of the last one Mr. 
Roosevelt was seen at the door on 
the veranda behind the speaker's 
table. The speaker wondered 
what was the occasion of the ap- 
plause at that nart of his speech 
and after a few minutes Mr. 
Roosevelt was brought in at the 
casement window and said he was 
glad to be at home again and to 
be among his friends at Harvard. 


BOOK NOTICE. 


THE LAW RELATING TO IN- 
TOXICATING LIQUORS, 
BY HOWARD C. JOYCE, 
OF NEW YORK CITY, AU- 
THOR OF “LAW OF IN- 
JUNCTIONS,” “LAW OF 
INDICTMENTS,” ETC., AL- 
BANY. MATTHEW BEN- 
DER = CQO., 1910. IT VOL. 
LAW SUCKRAM. PRICE, 


S750, 


‘rom a “wet" and “dry” ter 
ritory map of the United States 
printed on the back of the pub- 
lisher’s announcement of _ this 
book, it would seem as if the law 
of the sale was of no concern to a 


large part of the United States. 
he dry territory exceeds the wet 


in extent and very greatly in 
population and local option comes 
in as a good second. Among the 

Eastern, Southern and Middle 
Western States, New Jersey, 
Pennsylvania and a part of New 
York and Maryland, alone are 
shown as wet and all the rest 
either as dry or as having local 
option. A book on the sale of in- 
toxicating liquors is no doubt 
needed in “dry” states as well as 
in “wet” ones. ‘There is artificial 
irrigation in the most arid regions 
and the use of this book will not 
be confined to states like New 
Jersey, where beer and spirits are 
used in moderation under the 
sanction of the law. The subject 
of the work is the laws reg rulating 
the manufacture and traffic in in- 
toxicating liquors in the United 
States. It deals with the consti- 
tutional as well as the statutory 
provisions on the subject, the 
powers of the states and munici- 
palities, the licensing and taxa- 
tion of the traffic, the rights of li- 
censees, the prosecution of of- 
fences against the law, rights of 
search and seizure, civil damage 
laws. and the construction and 
operation of laws providing for 
cal option. 

The treatment is simple and 
lirect and the author has siated 
riefly, and in order, the effect of 
the statutes on the judicial de- 
cisions on every branch of this 
rather diverse subject. A New 
Jersey lawyer misses from the in 
dex any referenee to prose ecutions 
keeping a disorderly horse as 
an effective means of punishing 
habitual unlawful sale of liquor, 
and we are accustomed flere to 
sav openly that liquor is drunk 
and not that it is drank. If we 
take “splits” with our liquors we 
do not (except in) newspapers) 
split the infinitive to such an ex- 


for 


aia ie 


~ 


> A tea 
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tent as to say “to commonly and 
ordinarily drink.” The book is, 
however, a good practical and 
comprehensive statement of the 
law on the subject, and is printed 
with generous spacing and on 
good paper in a volume of 930 
pages. ‘The index alone fills a 
hundred pages. 





W.J. BAR EXAMINATIONS, 
JUNE TERM, 1910. 


ATTORNEYS’ QUESTIONS. 


1. A statute of New Jersey abol- 
ished the action of detinue. The 
mortgagee of certain chattels, 
whose mortgage had been made 
before the act was passed, sued in 
detinue upon the mortgage. Is the 
statute a good defense? 

2. (a) What is waste? Give il- 
lustrations. (b) What are the rem- 
edies for it? 


4. (a) [explain the character of 
estates of dower and estates of cur- 
tesy, and state some of the inci- 


dents of each. (b) To what legal 
and equitable estates do dower anil 
curtesy respectively attach? 

4. A desires to know how he 
may secure, by chattel mortgage, 
a debt due to him from his debtor. 
Advise him as to the essential feat- 
ures of the instrument and the es- 
sential steps to be observed. 


5. A left with X, a storekeeper, | 


a bale of cotton as security for ad- 
vances by X to A. Afterwards A 
paid the advances and demanded 
immediate delivery of the cotton. 
X, for his own convenience, delay- 
ed delivery one week, during which 
period the cotton was accidentally 
destroyed by fire, without X’s fault. 
On whom should the loss fall? 

6. A farmer verbally ordered a 
manufacturer to make an agricul- 
tural machine for the farmer’s use. 
The agreed price was $700, pay- 
able on delivery. The manufac- 


turer did nui make the machine. In 
an action on the contract, by the 
farmer against the manufacturer 
for damages, defendant objected 
that there was no written evidence 
of the contract. Should the objec- 
tion stand? 

7.Explain the meaning of the fol- 
lowing terms: (a) “Joint con- 
tract;” (b) “Several contract.” (c) 
Give illustrations of each and state 
some of the incidents of each. 

&. A contracted to enlarge the 
residence of X during the latter’s 
absence, according to specifica- 
tions, at a contract price of $10,- 
000, A brick foundation was spec- 
ified. The contractor, without the 
knowledge of X, put in a concrete 
foundation, which was as good and 
as costly as brick. Can X success- 
fully withhold the final payment of 
the contract price on the ground of 
failure to comply with the terms ot 
the contract ? 

9. A written partnership agree- 
ment between A and B provided 
for its continuance for five years. 
During that period B, without the 
consent of his partner, sold and 
transferred his interest in the part- 
nership and its property to Hart. 
What are the rights of each of 
these three persons in: (a) The 
partnership business? (b) The part- 
nership property. (c) What are 
the rights and liabilities of A and B 
respectively between themselves? 

10. The caretaker of A’s farm 
bought, without authority, a horse 
and wagon for account of A. On 
learning the fact A promptly re- 
turned the horse and disavowed 
the caretaker’s act in purchasing it. 
But he kept the wagon and offered 
to pay for it. The seller refused to 
receive the horse and sued A for 
the value of the horse and wagon. 
Should he recover for both? 

11. The maker of a promissory 
note defended an action, brought 
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thereon by a holder in due course, 
on the ground that the note had 
been delivered without considera- 
tion and without authority. Is the 
defense valid? : 

12. The heir brought ejectment 
against the devisee of land. De- 
fendant put in evidence the record 
of the will and its probate in New 
Jersey. Plaintiff offered evidence 
to show that the will was obtained 
by undue influence. Defendant ob- 
jected that the probate was conclu- 
sive. Is the objection well taken? 

14. A valid will gave to different 
persons land, general legacies and 
specific legacies, and appointed an 
executor. in whom is the title to 
the subjects of these several gifts 
vested pending the proceedings for 
the probate of the will? 

14. A trust deed placed a fund 

in the hands of a trustee to pay the 
income to the settlor for life and to 
distribute the principal, at his 
death, to his children, “in such 
shares, equal or unequal, as said 
trustee in his absolute discretion 
shall appoint and _ determine.”’ 
There were ten children, of whom 
the wife of trustee was one. Upon 
the death of the settlor, the trus- 
tees paid the whole fund to his 
own wife. State the rights of the 
trusie the beneficiaries re- 
spectively, and the equitable prin- 
Cc invoived. 
\, by mistake, paid the city 
; upon the land of X, who was 
nsolvent. A brought suit in equity 
against X and the city, claiming 
subrogation to the lien of the city 
for the tax. Should he succeed ? 

16. A and B, living in separate 
dwellings near a private insane asy- 
lum, filed a bill in equity alleging 
several nuisances affecting each 
complainant in the same _ way, 
though at different times. The de- 
fendant demurred on the ground 
that the bill did not exhibit a com- 


and 


iples 
hr 
Ae. d 


tax 


THE NEW JERSEY LAW JOURNAL, 


mon nuisance to both complain- 
ants. Should the demurrer be sus- 
tained? 

17. B, on request, gave A per- 
mission to pass over his (B’s) land. 
In doing so, A was injured because 
of the unsafe condition of a heavy 
gate thereon, and sued B for the 
damages he sustained. Can A re- 
cover? 

18. A passenger on a railroad 
car received personal injuries by a 
defect in the car. May he sue in 
tort or on contract? 

19. State generally for what tor- 
tuous acts or omissions of its offi- 
cials or agents a municipal corpor- 
ation is liable in damages; and for 
what it is not liable? 

20. A in revenge set fire to the 
bedding in a room of B, who dis- 
covered the fire and put it out. The 
bed, bedstead and carpet were 
burned and the room was scorched 
and blackened by the smoke. No 
other damage was done. Was A 
guilty of arson? 

21. A widow brought suit in 
equity against her husband's exec- 
utor to recover the amount due up- 
on a promissory note given to her 
by her husband. The executor’s 
only defense was the statute of lim- 
itations. Was the defense a sufhi- 
cient one? 

2”. A was accidentally killed by 
a trolley car through the gross neg- 
ligence of the motorman. Are the 
trolley company (a corporation) 
and the motorman, or either of 
them, indictable for manslaughter ¢ 

23. A witness, having testified to 
meeting a man charged with crime 
near the place it was committed, 
just before its committal, was ask- 
ed by the prosecutor what fixed 
her recollection. She answered that 
her neighbor said to her, “Perhaps 
the man you met on Thursday 
might have been concerned in the 
crime.” QObjectior as made to 
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The court 
Was its 


the answer as hearsay. 
overruled the objection. 
ruling correct ? 

24. In covenant on a plea of non 
est factum, how should the plaintiff 
prove the deed if the attesting wit- 
ness be dead? 

In a suit by an owner on a 
bond given to secure the perform- 
ance of a contract to build, may the 
contractor recover against the 
owner for damages occasioned by 
the owner wrongfully preventing 
the contractor from completing the 
work ? 

26. A declaration averred gen- 
erally the performance of a condi- 
tion precedent. The defendant 
pleaded the general issue. Under 
his plea can he deny performance 
of such condition? 

27. A summons issued from the 
Supreme court was, by mistake, 


made returnable at Freehold. How 
would you remedy this defect after 


service ? 

28. If to a bill in Chancery pray- 
ing an answer without oath, the 
answer was sworn to, may its state- 
ments and denials be used as evi- 
dence against the complainant for 
any purpose? 

“9. If an answer in Chancery set 
up new matter not mentioned i 
the bill, as defense, how must com- 
plainant put it in issue? 

30. If you get a decree in Chan- 
cery against a defendant for a sum 
of money, what steps, if any, must 
be taken to make the decree a lien 
on defendant’s lands? 

COUNSELORS’ QUESTIONS 

A was indebted to B. The 
statute of limitations had com- 
pletely run against the right of ac- 
tion for the recovery of the debt. 
Later a statute was enacted reviv- 
ing B’s right of action. Is this 
statute subject to attack on consti- 
tutional grounds? 
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A will devised an estate to A 
for life with remainder to B and his 
heirs upon the death of A, if B sur- 
vived A. Could the remainder es- 
tate be conveyed in A’s lifetime (a) 
at the common law; (b) under our 
statute ? 

3. A has an estate in fee in lands. 
3 is in the actual adverse posses- 
sion of the lands without right 
though claiming title thereto. Can 
A convey his estate during the con- 
tinuance of B’s adverse possession ? 

4. A delivered a watch to B, his 
servant, to be taken to a jeweler for 
repair. The watch was wrongfully 
taken out of B’s possession by H. 
Can BL, the servant, maintain an ac- 
tion of replevin against H? 

». A delivered cotton to B, a 
factor, for sale. The factor sold 
the cotton and remitted the pro- 
ceeds of sale to A without deduct- 
ing the sum due him for services. 
Later A delivered other cotton to 
the factor, which the latter also 
sold. May the factor retain out of 
the purchase money the sum due 
him on the first sale? 

6. A, pointing to a box marked 
“Prime Sardines” in the store of B, 
said: “I will give you $40 for that 
box of sardines delivered at my 
house.” B accepted the offer and 
delivered the box at the house of 
A, who opened the box and found 
that it contained canned tomatoes, 
and tendered a return thereof to B, 
who refused to receive the same. 5 
did not know of the misbranding. 
Can he maintain an action against 
A for the purchase price? 

7. A, intending to make a gift 
to B of $5,000, gave him his 
promise under seal to pay him 
that sum on a stated day, but 
failed to pay. Could B maintain 
an action against A on the prom- 
ise, (a) at the common law; (b) 
under our statute? 
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8. A contracted to erect a build- 
ing for B according to plans and 
specifications for $10,000, to be 
paid upon the completion of the 
building. A erected the building, 
but in some minor details departed 
irom the plans and specifications. 
Can A maintain an action on the 
contract, and, if so, upon what 
theory? 

%. A and Lb were partners in the 
business of investing their own 
capital. H deposited money for 
investment by the firm. He de- 
livered it to A for the firm without 
L's knowledge. A misappropriated 
the moneys. Is the firm answerable 
for the misappropriation ? 

1). A, intending to purchase 
certain lands, employed a. titie 
company to examine the title and 
furnish him with the names of the 
holders of the legal title. He ad- 
vised Bb, an employe of the com- 
pany, to whom had been delegated 
the work of obtaining the informa- 
tion desired, of his purpose. B 
thereafter secretly purchased the 
land himself. What, if any, are the 
rights of A against B? 

11. A executed and delivered a 
negotiable promissory note to B, 
an infant, who endorsed it and de- 
livered it to C. The note was dis- 
honored and duly protested. (a) 
Can B successfully defend an ac- 
tion on the note by C? (b) Can A? 


12. A caveat was filed in the 
Mereer Orphans’ Court against 


the probate of a will on the ground 
of mental incapacity of the testator. 
Can the caveator secure trial by 
jury, and, if so, how? 

13. A, by his will, gave a legacy 
of $10,000 to ‘his nephew, Zenas 
rown, of Auburn, N. Y. A had 
no nephew of that name, but had 
a grand-nephew so named. This 
grand-nephew resided in Auburn, 
Ohio. Is the grand-nephew en- 


titled to the legacy ? 
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14. A, in writing contracted to 
convey a lot of land to B. It sub- 
sequently transpired that A’s title 
to a strip one-tenth of an inch in 
width, extending along the rear 
line of the lot, was defective. The 


lot had a new ten-story brown 
stone building upon it, the rear 


line of which building was fifteen 
feet distant from the rear line of 
the lot. A tendered B a convey- 
ance, offering to permit the latter 
to fix the sum to be deducted be- 
cause of the defect. B refused to 
accept the deed. Can A maintain 
an action for specific performance 
against Lb? 

15. In what does an equitabie 
estoppel consist, and what are the 
necessary elements thereof? 

16. A bailed personalty with B, 
who, without right, refused to re- 
deliver it. A unlocked the door of 
B’s storehouse and re-took his 


property. Has A a defence to an 
action for wrongful entry upon 
lands ? 


17. In an action of libel, in 
which the words alleged charged 
the plaintiff with theft, can the 
plaintiff in the first instance in 
proving his case introduce evidence 
of his good reputation ? 

18. A, maliciously and without 
cause, sued B in debt for $10,000. 
In consequence of the publication 
of this fact B’s bank refused 
further to carry ‘his paper and in- 
stituted proceedings in bankruptcy 
against him. Later, verdict in A’s 
action was rendered in favor of B. 
Can B maintain an action for ma- 
licious prosecution against A? 

1). A crime at the common law 
is not mentioned in our Crimes 
Act. Is the offense which was a 
crime at the common law a crime 
in our State notwithstanding the 
omission of all reference thereto in 
the statute? 
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20. A wife left her husband’s 
home upon the discovery of ‘his in- 
fidelity. B furnished the wife neces- 
saries without knowledge of the 
fact of her separation from her hus- 
band. In an action by B against 
the husband for the price of the 
necessaries is it necessary for him 
to show that the wife’s separation 
from the husband was justified ? 

21. Is it essential that a lease for 
a term of five vears given by a cor- 
poration should be executed under 
its corporate seal? 

22. A demurred to a declaration. 
In another action it was attempted 
to use in evidence against A the 
constructive admission of the ma- 
terial allegations of the declaration 
by this demurrer. Was this per- 
missible ? 

23. In an action for damages 
for an injury occasioned to plain- 
tiff’s horse, which took fright by a 
pile of lumber in a highway, the 
plaintiff offered to show that there- 
tofore other horses had been af- 
frighted by this pile of lumber. Is 
the evidence offered admissible? 

24. (a) Will the courts of this 
State take judicial cognizance of 
the general statutes of another 
State? (b) Will they take judicial 
cognizance of a private statute of 
this State? 

25. A motion is made to strike 
out a plea. On this motion may 
the declaration be attacked for a 
defect in substance? 

“6. A motion to strike out a plea 
is denied. Will a writ of error lie? 

27. From what time does a judg- 
ment bind (1) defendant’s land; (2) 
defendant’s personalty as between 
plaintiff and defendant: (3) de- 
fendant’s personalty as between 
plaintiff and a third person? 

28. May an action in equity for 
maintenance be maintained by a 
wife against her husband inde- 
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pendent of an action of divorce or 
separation? If so, what facts are 
essential to the maintenance of the 
action ? 

29. (a) In an action to foreclose 
a mortgage in which there are no 
answering or infant defendants, 
must an order of reference be ob- 
tained? (b) If not, how does the 
complainant proceed ? 

31). In an action to foreclose a 
mortgage, where the legal title was 
in a trustee holding for 240 cestuis 
que trust, who would you make 
defendants ? 


ADMISSIONS TO N. J. BAR. 


The following were admitted as 
attorneys and counselors at the 
June term of the Supreme Court: 


ATTORNEYS. 


Chas. W. Hulst, Russell A. 
Kantner and Clarence B. Tip- 
pett, of New York; Joseph E. 
Cohen, W. Howard Demarest, 
Frederick S. reed, Abram Free- 
man, Richard Kohn, Joseph 
Kraemer, Charles I. Landmes- 
ser, Joseph Siegler and Wald- 
ron M. Ward, of Newark; Lester 
J. Osborn, James S. Grandwell and 
Harry H. Whaland, of Camden; 
Elmer W. Romaine and Robert H. 
Schenck, of Morristown; Henry 
Stetson, of Orange; Laura M. 
Wilson, of East Orange; E. Mor- 
gan Barradale, of South Orange; 
Joseph C. French, Charles B. Ken- 
nedy and John R. Phillips, jr., of 
Trenton; Frank R. Bacon, of 
sridgeton; Roy M. Robinson, of 
Englewood; Geo. R. Greis, of 
Hammondon; Edward Leo Smith, 
of Phillipsburg; James A. Hen- 
drickson, Red Bank; Louis E. 
Stern, Vineland . 

COUNSELORS. 


Saul Cohn, Lefferts S. Hoffman 
and Stuart A. Young, of Newark; 
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Edward H. Hoos, Harry Lane, Ed- 
ward P. Stout and Charles Young, 
of Jersey City; John H. Sheridan, 
of Hoboken; Josiah Dadley, Henry 
Marelli, Edmund B. Randall and 
John B. Tylee, of Paterson; Ed- 
ward L. Davis and Absalom P. 
Zachman, of Orange; Ernest L. 
Bartell, Benjamin Natal and Gar- 
field Pancoast, of Camden; James 
B. McGear and Frank S. McKee, 
jr., of Camden; Emerson L. Rich- 
ards, Atlantic Citv: E. S. Atwater, 
jr., Elizabeth; Thomas’ Brown, 
Perth Amboy and Marvin A. 
Spaulding, Trenton. 


OBITUARY. 


MR. THOMAS FRANCIS NOONAN, JR. 


Mr. Thomas Francis Noonan, 
Jr., died at his home in Bayonne 
on May 10th. Mr. Noonan was 
born in Hudson City, now a part 
of fersey City, Dec. 9, 1859. 

He attended the parochial and 
public schools at home and St. 
Allurant College, St. Laurant, near 
Montreal, afterwards entering St. 
Charles College, near Ellicott City, 
Md., which he left in 1878. He 
then got a position in the Hudson 
County Court House, and also at- 
tended Cooper Institute, New 
York. Meanwhile, he entered the 
law office of Job H. Lippincott, 
afterwards Supreme Court Justice 
of New Jersey, with whom he was 
associated for many years. He ac- 
quired distinction as a_ public 
speaker in the political campaign 
of 1880, before he was twenty-one 
years old, and was elected Read- 
ing Clerk of the New Jersey 
Assembly in 1885 and 1854. 
He was admitted to the New 
Jersey Bar at the February term, 
1885, and at the same _ term, 
189°, as a counsclor-at-law. In 
1856 and 1887 he was a member 
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of the Assembly of New Jersey, 
being the youngest member of the 
House. In 1888 and 1889 he was 
again Reading Clerk, and in 1891 
and 1892 was Chief Clerk of the 
House. In 1892 he was appointed 
District Court Judge of Bayonne. 
He has been City Counsel of 
Bayonne and Counsel of Hudson 
County. He has been one of 
the most active practitioners in 
New jersey, in his early vears 
principally in criminal law, when 
he defended many homicide 
cases, but in later life he gave 
his time more to civil causes. Mr. 
Noonan married Hannah Peterson 
Kelly. 

The following resolutions were 
adopted by the Hudson County 
Bar Association: 

“Resolved, That the members 
of the Bar of this County have 
learned with deep sorrow of the 
sudden and lamented death of 
Thomas F. Noonan and take this 
occasion to record their sense of 
the loss which they, in common 
with all his friends and the general 
public, have sustained by that sad 
event. 

“He was a man of broad and 
liberal culture, of the nicest sense 
of honor, of the greatest charm 
of manner and of a quick and 
generous sympathy for all his fel- 
lowmen. In public office he served 
his state with conspicuous ability 
and success; at the bar he won 
and held an eminent position; 
in private life he was the 
delight of a constantly enlarg- 
ing circle of admiring friends who 
will ever gratefully cherish his 
inemory. A_ great-hearted, up- 
right, able and courageous man, 
he met all his duties serenely and 
performed them conscientiously to 
the last; and thus he has won the 
fight and thus he has earned the 
laurel.” 
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